PHIL 238 Phil of Law

Heter, Fall 2009

 

Lecture Four:

Legal Positivism, H.L.A. Hart

 

H.L.A. Hart (1907-1992) was a British legal philosopher who taught Jurisprudence at Oxford University. He was strongly influenced by Analytic Philosophy, and applied this method to the study of law.  His major work was The Concept of Law (1961), which criticized John Austin’s version of Legal Positivism and defended an amended form of Legal Positivism.  
 

[1] Overview

Hart’s theory of law departs from John Austin by rejection the “command” view  of law and by stating a different condition of legal validity.  Legal validity consists in following “rules of recognition” or procedural rules.  Hart is considered a positivist since the ultimate rule of recognition is a social fact and it is not grounded in any further rule (such as a rule of justice).

 

[2] Primary Rules of Obligation

Imagine a society without a legislature, court or officials of any kind.  What holds this society together?

 

In any community there will be rules (norms) that structure social cooperation.  Without some primary means of prohibiting “violence, theft and deception”, no society would exist.  These rules need not be written down or explicit. 

 

The rules must be followed by the majority, even if there is a minority who doesn’t follow them.

 

There must be a “small community closely knit by ties of kinship, common sentiment, and belief, and placed in a stable environment.”  (40)

 

[3] Primary Rules of Obligation Alone Do Not Constitute Law

There are three:

      Uncertainty.  Since the rules are not formal and there are no officials, we will not know which rules apply in a given case.

      Static.  There is no means of deliberately adapting rules to new circumstances.

      Inefficient.  There will be interminable disputes about whether a rule has been violated

 
[4] Solution: Secondary Rules of Recognition
The solution to the these three problems converts a pre-legal system into a legal system.  (41)  

 

Solution: introduce secondary rules, i.e. rules about the primary rules of obligation.  These are “secondary rules of recognition.”  These rules “specify the ways in which the primary rules may be conclusively ascertained, introduced, eliminated, varied, and the fact of their violation conclusively determined.” (42) 

 

      Remedy for uncertainty: Rules of Recognition which say authoritatively what the primary rules of obligation are.  It may be a list; it may be a set of standards that the list must meet; it may be procedural in character.  

o   “In a developed legal system the rules of recognition are of course more complex; instead of identifying rules exclusively by reference to a text or list they do so by reference to some general characteristic possessed by the primary rules.  This may be the fact of their having been enacted by a specific body, or their long customary practice, or their relation to judicial decisions.”  (42)  

o   Rules of recognition unify the rules into a coherent structure; this structural coherence is necessary for law.

      Remedy for uncertainty: Rules of Change.  Gives the authority for how to change the primary rules of obligation.  

      Remedy for inefficiency: Rules of Adjudication, which empower certain persons (agents) to “decide on a particular occasion whether a primary rule has been broken.” (43)  Specifies the individual, and also the process.

 

[5] The Internal Point of View vs. The External Point of View.

Hart draws a contrast between the analysis of law from an external point of view (pov) and an internal pov. 

 

The Internal POV is the perspective of people who are members of a community where there is a particular rule.  It is only from this pov that we can speak of obligations and duties.  

 

Most often, the recognition rules that are applied by participants of the community are unstated.  “For the most part the rule of recognition is not stated, but its existence is shown in the way in which particular rules are identified…” (45)

 

The application of a rule of recognition is like the application of a rule in a sports game (like when a ball is considered out of play, or when a forward is considered offside).  (45)  The official uses the rule, but does not state it or try to justify its validity.  The official and the participants all accept the rule.

 

The External POV is a descriptive point of view where we can state things like, “rule X is accepted as the appropriate rule by community Y.”  

 

The external pov does not assume that a given rule is accepted; it must be demonstrated using empirical sociology.  It must be shown that people will expect particular sanctions if they do not act in particular ways.  

 

[6] Legal Validity

Hart considers a rule valid when it meets the recognition rules. 

“To say that a give rule is valid is to recognize it as passing all the tests provided by the rules of recognition and so as a rule of the system.” (46) 

 

This kind of validity comes from the internal pov, and is used, for instance, when a soccer player (official) recognizes that a forward is offside.  He need not state that the rule of offside is a valid rule; he simply uses and applies the rule; he knows that it is the right rule to apply.  

 

However, we can also ask the external question about the rules of recognition.  We can ask about the “validity” of these rules.  For instance, “How do we know that the offside rule is the right rule to use when playing soccer?”  Once we ask this question, we are no longer describing it from within the perspective of those who practice soccer.  And we are going to reach some ultimate termination point where there is no further recognition rule.  

 

The “validity” of the ultimate recognition rules is a simple sociological fact: the people in the practice accept the recognition rule as the right rule.  
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